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Non-Profit Musical Performance

Societies And The 1976 Copyright Act:
Selected Problems And Possible
Solutions
Non-profit musical performance societies may take many different forms with a variety of purposes and objectives. This article
will address some selected problems which confront groups such as
the community orchestra, summer town band, barber shop chorus,
children's choir, and youth group performers, 1 and the ramifications which the 1976 Copyright Act2 has on the solutions to these
problems.
Certain problems emerge at different stages of a group's preparation for performance. Due to the diverse make-up of many of
these organizations, the selection of repertoire can be complicated
by a lack of suitable published arrangements. When such arrangements are found, the problems of lost parts and parts which are
too difficult for the players are often encountered.
In performance, a group's liability for payment of performance
royalties and their right to keep any proceeds from such concerts
may be questioned. Additionally, the recording of such performances may give rise to further rights and liabilities.
This comment will propose that a minimal right to arrange is
conferred with the right to perform where there is either no arrangement available, or the available arrangements are not suitable
for use by the given ensemble. The extent to which the director
may copy and edit purchased music will be described. It will also
be argued that profits from performance may be retained by the
performing group and that no notice is required to be given to the
copyright owner for such use. Finally, the practice of recording the
group's performances will be explored, and it will be concluded
1. Owing to the collateral issues of separation of church and state and state
sovereign immunity, it has been decided that the problems attendant with groups

affiliated with a church, educational institution, or governmental entity would
best be discussed in a separate study and are thus not addressed in this comment.
Cases dealing with these problems are Wihtol v. Crow, 309 F.2d 777 (8th Cir.

1962) and Mills Music v. Arizona, 591 F.2d 1278 (9th Cir. 1979), with differing
results. See also Hartnick, Performances at Schools and Colleges under the 1976

Copyright Act, 8

SETON HALL

L.

REV.

667 (1978).

2. Pub. L. No. 94-553, 90 Stat. 2541, 17 U.S.C. §§ 101-810 (1976).
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that utilization of statutory privileges can serve as an additional
avenue to allow preparation of derivative works.
CONTROLLING STATUTES

The problem areas to be discussed interplay with a number of
the provisions of the Copyright Act. The first of these is section
106 which establishes the exclusive rights held by the copyright
owner. Among these. are the rights to do and authorize the
following:
(1) to reproduce the copyrighted work in copies or phonorecords;
(2) to prepare derivative works based on the copyrighted work;
(3) to distribute copies or phonorecords of the copyrighted work
to the public by sale or other transfer of ownership, or by rental,
lease, or lending,
(4) in the case of.

.

. musical . . . works, to perform the copy-

righted work publicly; and
(5) in the case of ...

musical .

.

. works, to display the copy-

righted work publicly.'
These exclusive rights are limited by a number of other sections in the Act.4 Since the primary purpose of most musical organizations is the performance of music, the provisions of section 110
are of central importance, since it is through this section that the
nonprofit organization obtains the right to perform copyrighted
music without either the permission of the copyright owner or the
payment of royalty fees. Section 110(4) precludes infringement in
the case of a
performance of a nondramatic literary or musical work otherwise
than in a transmission to the public, without any purpose of direct or indirect commercial advantage and without payment of
any fee or other compensation for the performance to any of its
performers, promoters, or organizers if (A) there is no direct or
indirect admission charge; or (B) the proceeds, after deducting
the reasonable costs of producing the performance, are used exclusively for education, religious, or charitable purposes and not
for financial gain, except where the copyright owner has served
notice of objection to the performance ....
3. 17 U.S.C. § 106.
4. Id. §§ 106-112.

5. Id. § 110(4); see infra text accompanying notes 65-67.
See also infra text accompanying notes 75-78. This particular section requires that if the copyright owner does not wish to have his composition performed, he must notify in writing the person responsible for the performance,
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Section 107 of the Act codifies for the first time the concept of
"fair use," a traditionally judicial doctrine which balances the right
of the copyright owner to be paid for his creations against the public's interest in some free use of his materials. Framed in the terms
of an affirmative defense to a charge of infringement, its provisions
are as follows:
In determining whether use made of a work in any particular case
is a fair use the factors to be considered shall include-(1) the
purpose and character of the use, including whether such use is of
a commercial nature or is for non-profit educational purposes; (2)
the nature of the copyrighted work; (3) the amount and substantiality of the portion used in relationship to the copyrighted work
as a whole; and (4) the effect of the use upon the potential market
for a value of the copyrighted work. 6
Finally, section 115, dealing with the compulsory licensing of
phonograph recordings, contains provisions for the payment of
statutory fees and grants a right to make an arrangement of the
work "necessary to conform it to the style. . . of the performance
7
'
involved."
The interaction between these sections will be discussed in the
following fact situations.
SELECTION OF REPERTOIRE

In preparation for a performance, the first task undertaken by
the director of a musical organization is usually the selection of the
repertoire to be performed. In the case of a band, orchestra or chorus,' the director will usually purchase9 the score and parts10 from
stating his reasons for the objection, and the form of the notification must comply
with that required by regulation (37 C.F.R. § 201.13 (1977)). The legislative history indicates that "the copyright owner is given an opportunity to decide
whether and under what conditions the copyrighted work should be performed;
otherwise, owners could be compelled to make involuntary donations to the fundraising activities of causes to which they are opposed." H.R. Rm. No. 1476, 94th
Cong., 2d Sess. 86 (1976) [hereinafter cited as H. REP.].
6. 17 U.S.C. § 107.
7. Id. § 115.
8. the term "band" as used in this article indicates "[a]n instrumental group
composed principally of woodwind, brass, and percussion instruments." W. APmL,
HARVARD DICTIONARY OF Music 77 (1978) [hereinafter cited as HARVARD Dicr.].
This is distinguished from the popular usage of the word denoting a small group
of musicians performing popular music. The term "orchestra" as used in this article indicates an ensemble which normally consists of
100 players, divided into four main sections; strings woodwinds, brass,

NORTHERN ILLINOIS UNIVERSITY LAW REVIEW

the publisher of whichever edition" of the work he deems most
suitable for his given ensemble. If the composition chosen was
copyrighted prior to 1906 and the original edition of the work is
used, the work will most probably be in the public domain 2 and
not subject to copyright restrictions. In the event that the composition is of more recent origin or is in a newer edition' 8 the work
and percussion:
Strings: violin I (18); violin 11 (16); viola (12); cello (10); double bass (8);
harp
(2).
Woodwinds:
flute (3); piccolo (1); oboe (3); English horn (1); clarinet (3);
bass clarinet (1); bassoon (3); double bassoon (1).
Brass: horn (6); trumpet (4); trombone (4); tuba (1).
Percussion: kettledrums (4); glockenspiel, tenor drum, bass drum,
chimes, xylophones, celeste, cymbals, etc. according to requirements. To
these may be added organ, piano, saxophones, mandolins, and other special instruments.
Id. at 604-05. Orchestra music composed prior to the late 19th century used considerably smaller orchestras, ranging in size from 20 to 60 players. When such
music is performed in concert along with music calling for the full orchestra, the
players not needed for the composition will absent themselves from the stage during the performance of those compositions.
The term "chorus" as used in this article indicates "[a] large body of singers,
not connected with a church." Id. at 163.
9. In some circumstances, particularly in the case of recently composed classical music, the music copies will only be available on a rental basis. In this way
the composer is able to directly control and police the use of his composition.
10. A "score" is "[a] notation showing all the parts of an ensemble arranged
one underneath the other on different staves." HARVARD DicT., supra note 8, at
759. Each instrumental performer will be given a separate copy (part) of the music containing only the notes he will play. Some instrumental players (strings) will
follow two on a part. Vocalists will normally be given a copy of the music which
contains all of the different vocal parts (vocal score).
11. Several different publishers may offer the same work for sale. The differences may vary from simply the size of the paper to a total rearrangement or
reorchestration in the case of an instrumental work.
12. All materials which are not subject to copyright protection are said to be
in the public domain, and anyone is free to utilize them without payment of royalties. Under § 24 of the 1909 Act (Act of March 4, 1909, Ch. 320, 35 Stat. 1075),
the duration of copyright protection was for 28 years, subject to a renewal for a
like period. Under the 1976 Act, § 304(a) allows for an extension of first term
copyrights (under the 1909 Act) for an additional 47 years, and § 304(b) allows
copyrights in their second term to be extended to a term of 75 years from their
original date of registration. See also S. SHEMEL & M. KRAsnLOVSKv, THIS BusiNESS OF Music 231 (1977)[hereinafter cited as SHEMEL & KRASILOVSKY].
13. Arrangements of public domain materials may qualify under § 103 for
copyright protection if the arrangement evinces originality. See M. NIMMER, NIMMER ON COPYRIGHT § 205[D] (2d ed. 1981) [hereinafter cited as NIMMER].
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will be subject to the protections offered under the 1976 Act.
One of the problems faced by many community musical
groups is that of inadequate manpower-not enough players to
cover all parts called for in the score. The music publishing community has attempted to rectify this problem by offering many and
varied editions and arrangements of traditional repertoire, ranging
from junior high school level materials to sophisticated jazz arrangements of the music of classical composers. Such editions and
arrangements may be subject to copyright protection as derivative
works 14 and as such are no longer in the public domain. In the
event that the director cannot find an arrangement appropriate for
his group, he may be forced to make changes in the work in order
to make it performable by his organization. Anticipating such
problems, the Ad Hoc Committee on Copyright Revision"' drafted
agreements spelling out what types of changes may be effected in
the music without violating the author's section 106 exclusive right
to create derivative works from his composition. In this area the
guidelines allow editing or simplification of the work so long as the
fundamental character of the work is not distorted."
The problem of inadequate published arrangements becomes
acute in the case of an integrated group comprising both vocalists
and instrumentalists, particularly if the director chooses to perform popular music. 17 Usually compositions will be found in ar14. 17 U.S.C. § 103. See generally Ellingson, The Copyright Exception for
Derivative Works and the Scope of Utilization,56 IND. L.J. 1 (1980); Nevins, The
Doctrine of Copyright Ambush, 25 ST. Louis U.L.J. 58 (1981); Cohen, Derivative
Works under the Termination Provisions in the 1976 Copyright Act, 28 BuLL.
COPYRIGHT Soc'v 380 (1981).
15. In an attempt to clarify and give guidelines to users of copyrighted
materials, Congress established an Ad Hoc Committee on Copyright Revision to
discuss and draft agreements on the use of copyrighted materials. Various groups
were invited to meet and discuss the problems inherent in drafting a fair use
provision in the new act. Among the groups invited were the Author's League of
America, the Association of American Publishers, the Music Publishers Association of the United States, the Music Teachers National Association, the Music
Educators National Conference, and the National Association of Schools of Music. It should be noted that the introductory material to this agreement stated
that the guidelines are to represent "the minimum and not the maximum standards" of fair use under § 107. H. REP., supra note 5, at 72.
16. Id. at 71. The word "distorted" has not been defined in the statute. See
infra text following note 57.
17. The performance of "show tunes" from musical-dramatic productions
raises a number of problems outside the scope of this article, since dramatic
works and exerpts from them are subject to stricter protection and are not limited
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rangements for the musical genre in which they first appeared: big
band, jazz band, orchestra, and in some cases, chorus. It is also not
unusual to find arrangements of "hit tunes" for a variety of ensembles. The problem which arises is that it is unusual for any one
given arrangement to be useable with any other arrangement.
Thus, an arrangement available for orchestra or band will not be
compatible with the extant arrangement for chorus.18 Given this
set of facts, the director may have the option of either not performing the work with his entire group or, in spite of the difficulty,
contacting each and every composer"' of the copyrighted works to
by §§ 110 and 115. Section 102(3) establishes a separate category for "dramatic
works, including any accompanying music" and §§ 110 and 115 specifically limit
their coverage to "nondramatic literary and musical works." See generally Taubman, Music, 6 PERF. ARTS. REV. 374 (1971); NIMMER, supra note 13, at § 2.06.
18. One example of incompatability of arrangements is the "key" in which
the arrangements are written. This is due to the fact that some instruments (clarinet, saxophone, trumpet and French horn among others) do not produce the same
"pitch" (sound measured in vibrations per second) when they play a given written
note as do instruments constructed in the key of "C" (standard reference point)
such as the piano and violin. This peculiar situation exists for several reasons: 1)
to allow for ease in switching from one instrument to another (i.e., alto saxophone
uses the same fingering as do the tenor and baritone saxophones), both in teaching the instrument and in performance; 2) certain sizes and shapes of the particular instrument are mandated for reasons dealing with accoustical phenomena for
the production of a superior tone quality. For ease in performance, arrangements
for groups using primarily brass and woodwind instruments will be written in
"flat" keys such as "F", "B flat", "E flat", "A flat", and "D flat" (concert pitch).
Music written for string instruments (violin, viola, cello, double bass) is generally written in "sharp" keys such as "G", "D", "A", and "E", since it is easier
for a string player to finger a sharp (half step above the basic note) than a flat
(half step below the basic note).
Music arranged for chorus is generally written in the keys of "B flat", "F",
"C", "G" or "D" because these keys contain the fewest "accidentals" (flats and
sharps, the black keys on the piano) and are easier to play on the piano, which is
usually utilized to accompany (play along with) a chorus. See generally N. RIMSKY-KORSAKOV, PRINCIPLES OF ORCHESTRATION (1964); K. KENNAN, THE TECHNIQUE
OF ORCHESTRATION (1970).
19. The composer usually contracts with a publishing company to market his
composition. Normally, the composer will grant to the publisher the right to make
and distribute the sheet music of the composition and to license reproduction of
the music by mechanical means (§ 106(1) rights). Depending on the contract, either the copyright owner or the publisher will register the composition with one of
the two large blanket licensing organizations, BMI and ASCAP (see Broadcast
Music, Inc. v. Columbia Broadcasting Sys., Inc., 441 U.S. 1 (1979) for a description of the procedure) for purposes of public performance for profit (§ 106(4)
rights). Neither of the above may affect the § 106(2) derivative rights which are
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gain permission to arrange the compositions himself.20 If the director proceeds to arrange without permission, he is arguably liable,
not only for infringement of the composer's section 106(2) exclusive right to make derivative works of his composition, but also for
infringement of any rights which the published composition's arranger may own in this particular arrangement.2 "
In the event that the director should wish to perform current
popular music (music being aired in its original version for the first
time over the broadcast media), the director may face serious
problems in obtaining any arrangement for such compositions 22
until long after the work has hit its peak in popularity, with the
resulting dampening of audience interest.
In such situations, where arrangements are either not available
or are unsuitable for use with a given group, arguments can be
raised supporting a theory that a minimum right of adaptation is
conferred with the right to perform a copyrighted composition,
whether that right is obtained through licensing" by the composer
or through the provisions of section 110 of the Copyright Act. '
Normally, a grant of a single right, such as the right to perform a
work publicly, does not necessarily confer any other rights, such as
the right to copy or to record the work. 5 However, it can be argued
that a grant of a right to perform a work publicly necessarily implies a right to adapt the work to at least a minimal extent. Judge
usually held by the composer, raising a serious practical problem as far as communication with often publicity-shy composers. See also SHEMEL & KRASiLOVSKY,
supra note 12, at 151; Comment, PerformersRights Under The General Revision
of the Copyright Law, 28 CASE W. REs. L. REv. 766, 768-69 (1978).
20. It is questionable whether arranging without permission in this particular
situation would constitute fair use under the § 107 guidelines. See also Wihtol v.
Crow, 309 F.2d 777 (8th Cir. 1963), wherein is told the woeful saga of a church
and school choir director who attempted to sell his illegal arrangement to the
copyright owners.
21. See id. at 781.
22. Generally, the sheet music (music written for a single voice part with piano accompaniment and guitar chords) will not be available for 3 to 6 weeks after
a given song "hits the charts" or becomes generally popular. Usually arrangements for larger groups will become available only if the song has achieved better
than average popularity, and will usually not be available for purchase until some
three to six months after the song has gained popularity.
23. See infra text accompanying note 65.
24. See Comment, COPYRIGHT AND THE MusicAL ARRANGEMENT, 7 PEPPERDINE
L. REv. 142 (1979).
25. See generally NIMMER, supra note 13, at § 8.09[A] n.9.
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Learned Hand in CapitalRecords, Inc. v. Mercury Records Corp.26
stated in dissent:
[A] musical score in ordinary notation does not determine the entire performance, certainly not when it is sung or played on a
stringed or wind instrument. Musical notes are composed of a
"fundamental note" and harmonics and overtones which do not
appear on the score. There may indeed by instruments-e.g. percussive-which do not allow any latitude, though I doubt even
that; but in the vast number of renditions, the performer has a
wide choice, depending upon his gifts, and this makes his rendition pro tanto as original a "composition" as an "arrangement" or
"adaptation" of the score itself, which § 1(b) [of the 1909 Copyright Act (now section 106(b))] makes copyrightable.Y
Several United States District Courts have held that a licensee
has the right to alter a copyrighted work to suit his own style and
interpretation."8 As a practical matter, virtually all rock bands
make their own impromptu arrangements while performing, frequently due to their inability to read what would be excessively
difficult written music of what they perform instinctively, as well
as their desire for spontaneity.'0 Similarly, jazz performers com"monly make such substantial revisions of the basic song that it
would take an expert musicologist to identify the source of the melodic material.80
Professor Nimmer has argued s' that the section 106(2) statutory protection of the author's exclusive right to make derivative
works is superfluous, since a derivative work must be based on an
already existing work, and the preparation or use of an illegal adaptation of a protected work would involve an infringement of ei26. 221 F.2d 657 (2d Cir. 1955) (Hand, J., dissenting).
27. Id. at 664. This case was effectively overruled by statutory enactment
granting phono recordings copyright protection.
28. Stratchborneo v. Arc Music Corp., 357 F. Supp. 1393 (S.D.N.Y. 1973);
Greenbie v. Noble, 151 F. Supp. 45, 67 (S.D.N.Y. 1957) ("Subsequent authors,
publishers, and the general public may use a copyrighted work in a reasonable
manner without the consent of the copyright owner on the theory that such constitutes a 'fair use' of the copyrighted material."); Waring v. Dunlea, 26 F. Supp.
338, 340 (E.D.N.C. 1939) ("A dramatic performance gives life to the story ...
The great singers and actors of this day give something to the composition which
is particularly theirs. ..

But see Gilliam v. Am. Broadcasting Co., 538 F.2d 14

(2d Cir. 1976).
29. SHEMEL & KmAsiLovsKY, supra note 12, at 207.
30. Id.

31. NIMMER, supra note 13, at § 8.09[A].
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ther the copyright owner's section 106(1) right to copy and/or his
section 106(4) right to perform the work publicly. Recognizing the
possiblity of infringement actions taken against persons who obtain either performance rights or reproduction rights but not derivative rights, he notes the absence of any recent case law on this
point and believes that such actions would undoubtedly meet resistance "at least from those courts oriented against 'moral'82
'8
rights."
Contrary to this position is the argument that a grant of one
right by statute or by the copyright owner does not diminish the
copyright owner's right to invoke rights not granted." Thus, an organization, availing itself of the section 110 provisions for free performance, does not acquire a right to make copies of the work for
performance purposes.80 However, section 1 15 (2 )," which grants a
privilege to arrange the music in conjunction with any recordings
made of the work, is silent on the grant of any section 106(1) right
to copy the arrangement for distribution in written form to the
performers of the recording; neither is this issue addressed in the
legislative history nor in case law. The right to arrange without a
right to duplicate the arrangement would be useless in this
situation.
Another argument in favor of a limited adaptation right is
found under the doctrine of "fair use." Section 107 of the 1976 Act
codifies for the first time this traditionally judicial doctrine." Although the courts have considered and ruled on the fair use doctrine extensively, no real definition of the concept has ever
32. The concept of droit moral or moral right is not generally accepted in the

courts of the United States, while it has achieved recognition in some European
nations. See

NIMMER,

supra note 13, at § 8.2[B]; Gilliam v. Am. Broadcasting Co.,

538 F.2d at 24, where the court states: "American Copyright law does not recog-

nize moral rights, or provide a cause of action for their violation, since the law

seeks to vindicate the economic, rather than the personal, rights of the author."
33. NiMMER, supra note 13, at § 8.09[A].

34. Id.
35. 17 U.S.C. § 106(1).
36. Id. § 115(2) provides:

A compulsory license includes the privilege of making a musical arrange-

ment of the work to the extent necessary to conform it to the style or
manner of interpretation of the performance involved, but the arrangements shall not change the basic melody or fundamental character of the
work, and shall not be subject to protection as a derivative work under
this title, except with the express consent of the copyright owner.
37. H. REP., supra note 5, at 65. See supra text accompanying note 5.
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emerged.38 Fair use is generally considered as an affirmative defense to the charge of infringement, rather than a general limitation on the exclusive rights granted to the copyright owner.39 Its
utilization "permits the court to avoid rigid application of the
copyright statute when on occasion, it would stifle the very creativity which the law is designed to foster."'4 0 The doctrine has been
contoured by the courts to assure simultaneously the public's access to that knowledge of general import and the author's right to
protection of his intellectual creation.4 The four factors' set out
in the statute are to be applied on a case by case basis since "the
endless variety of situations and combinations of circumstances
that can arise in particular cases precludes the formation of exact
rules in the statute.""' Also, these factors are merely examples and
are not necessarily an exhaustive enumeration of what will be con4
sidered in fair use cases. 4
Looking at factor (1), which calls for an examination of how
the copyrighted work is used, it would appear that the non-profit
groups being considered in this comment would not be considered
commercial in nature but rather as closer to the "nonprofit educational" entities envisioned by the statute. According to the Senate
Report, 45 a "key, though not determinative" test for factor (2) is
"whether or not the work is available to the potential user." This
would appear to be particularly persuasive in a situation where
there is no arrangement available for purchase. The potential ef38. Id.
39. See generally NIMMER, supra note 13, at § 13.05.
40. Iowa State Univ. Rach. Found. v. Am. Broadcasting Co., 621 F.2d 57 (2d
Cir. 1980).
41. H.C. Wainwright & Co. v. Wall St. Transcript Corp., 418 F. Supp. 620
(S.D.N.Y. 1976).
42. See supra text following note 7.
43. H. REP., supra note 5, at 65. The report goes on to state:
Beyond a very broad statutory explanation of what fair use is and some
of the criteria applicable to it, the courts must be free to adapt the doctrine to the particular situations on a case by case basis. Section 107 is
intended to restate the present judicial doctrine of fair use, not to
change, narrow, or enlarge it in any way.
Id. at 66. It would thus appear that all case law dealing with fair use decided prior
to the 1976 codification is still relevant and binding.
44. NiM im, supra note 13, at § 13.05[A]. Professor Nimmer quotes Joseph
McDonald's paraphrase of the golden rule: "Take not from others to such an extent and in such a manner that you would be resentful if they took so from you."
McDonald, Non-Infringing Uses, 9 BULL. COPRIGHT Soc'y 466, 467 (1962).
45. S.REP. No. 473, 94th Cong., 1st Sess. 64 (1975).
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fect of a user-created arrangement on the market value of the composition, specified in factor (4), would be negligible (presuming
that the user did not attempt to market the arrangement). "
Factor (3) is the test which could conceivably be the downfall
of a defense of fair use in this case. Professor Nimmer is of the
opinion that whatever the use of copyrighted work may be, "generally it may not constitute fair use if the entire work is reproduced. 4 7 However, it can be argued that the provision of section
110 allowing non-profit performances of copyrighted materials is
meaningless unless an organization has access to some form of
written music from which to perform the work.4'8 Again, an analogy
to the provisions of section 115 can be made. Nowhere in the statute, the legislative history or case law is there a reference to what
written copies, if any, must be purchased as a source for the arrangement. It could be presumed that the would-be arranger could
"lift" the song directly from the recording "by ear" and use this as
a basis for this arrangement so long as he did not "change the basic melody or fundamental character of the work." Even a "sound
alike" recording, with an arrangement similar to that in a prior
recording, is permitted." The Congressional intent can be read to
include a grant of the section 106(1) right in the grant of the section 106(2) right to make a derivative work in this context.
The courts have traditionally tried to balance the competing
interests of fostering the cultural life of the nation against the author's right to control the use of his work.80 On this basis, it could
be presumed that the arguments could more reasonably be expected to be accepted by the courts in cases where the group qualified for section 110(4) performance rights and there was no ar46. "If the work is out of print and unavailable for purchase through normal
channels, the user may have more justification for reproducing it than in the ordinary case, but the existence of organizations licensed to provide photocopies of
out of print works at reasonable cost is a factor to be considered." NIMMER, supra
note 13, at § 13.05[A][2]. Another problem to be investigated is that of the owners
right to "first use" of his materials, where he can control all extant copies of his
work until he wishes to place them in public circulation. See King v. Mister Maestro, Inc., 224 F. Supp. 101 (S.D.N.Y. 1963).
47. NIMMER, supra note 13, at § 13.05[A].
48. If the composer chooses not to publish the music in written form, there
may be problems involving "first use" of the materials. See King v. Mister Maestro, Inc., 224 F. Supp. 101.
49. SHE.ME & KRASILOVSKY, supra note 12, at 144-45. See also Comment,
supra note 24. See generally Comment, supra note 19.
50. H. REP., supra note 5, at 66.
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rangement extant, as opposed to situations where, for one reason
or another, the existing arrangements did not suit the exact purposes of the director.
THE REHEARSAL

Once the director has chosen the repertoire and has commenced rehearsals, there are a number of common situations which
raise potential infringement problems. The not uncommon circumstance arises where a member loses a copy of his part. The House
Committee Report 1 to section 107 of the Copyright Act allows
"[e]mergency copying to replace purchased copies which for any
reason are not available for an imminent performance provided
that purchased replacement copies shall be substituted in due
course. ' ' M In this context, "imminent" could be read to mean so
close to the time of the performance that repurchase of the copies
could not be accomplished in time for the performance. Such copying must include the notice of copyright.' 8 Copying of parts in any
other situation is generally prohibited."
If the chosen repertoire is found to be excessively difficult for
the performers, the purchased copies may be "edited or simplified
provided that the fundamental character of the work is not distorted."' " Where the line can be drawn between "editing and simplifying" and the creation of a derivative work is a matter which
the courts have not clarified. In Mills Music v. Arizona' the court
defined the term "arrange" as meaning "to adapt [a musical composition] by scoring for voices or instruments other than those for
which originally written." This is a much more restrictive reading
of the term than is found in Wihtol v. Crow' 7 where, under the
1909 Act, the defendant choir director was found guilty of infringing the composer's derivative rights by re-arranging a choral arrangement for his church and school choirs. Another ambiguity in
51. Id. at 70.
52. Id. at 71.

53. Id.

54. Id. An example of such illegal activity is the practice of photocopying the
orchestra parts and distributing these in place of the purchased copies. This practice is due in many instances to the policy adhered to by some publishers of refusing to sell individual replacement parts, requiring the director to repurchase an
entire set of parts for his group.

55. Id. at 71.

56. 180 U.S.P.Q. 22 (D. Ariz. 1975), affd, 591 F.2d 1278 (9th Cir. 1979).

57. 309 F.2d 777 (8th Cir. 1962).
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this provision is what the meaning of the term "distorted" should
be taken to mean. It can be presumed that a change made by the
director might not even be noticed by the audience, while leaving
the composer aghast at the destruction wrought to his creation. A
strict or narrow construction of this wording and the perspective
from which it should be judged would make a substantial difference in the leeway allowed the director in modifying the repertoire.
PEFORMANCE

Section 106, which prohibits unauthorized public performance
and display's of copyrighted music, is limited in its scope by the
provisions of section 110.5 Section 110(4) is of central importance
to the groups under discussion in this Comment because it is
through the provisions of this section that non-profit organizations
are allowed to perform copyrighted music without either the permission of the copyright owner or payment of royalty fees." Several problems are raised for the non-profit performance society,
however, by the wording of this section. First, must the organization be registered as an educational, religious, or charitable society as opposed to a fraternalor social society in order to qualify as
a recipient of the proceeds from their own concerts? There can be
at least two alternative readings of this section; one interpreting
educational, religious, and charitable to be exclusively the permis58. 17 U.S.C. § 106(5). The provisions of this section as they apply are somewhat ambiguous. A "display" by definition required a public showing of a copy of
the work (Q 101). The overlap between the protections granted in this section, and
those granted in § 106(4) (performance) are in question as to their applicability to
musical works. See also NiMMER, supra note 13, at § 8.20. The major thrust of §
106(5) protection is directed primarily toward works of art and the individual
frames of motion pictures, where, in the latter case, pictures of such prints would
be displayed in public in a profit-oriented surrounding; i.e., television, slide
presentations and overhead projection systems. Limitations on these rights can be

found in §§ 107 and 117.
59. 17 U.S.C. § 110(1) deals with performances of music and displays of
graphic materials in a face-to-face teaching environment. Section 110(2) deals
with public performance of materials as part of the "regular systematic instruc-

tional activities of a governmental body or non-profit institution" and their transmission, if part of the same type of activity. Section 110(3) deals with religious
services. Section 110(5) deals with reception in public of a transmitted performance. Section 110(6) deals with performances at agricultural fairs and exhibitions.

Section 110(7) covers performances of records and tapes in conjunction with -their
retail sale. Section 110(8) deals with transmissions to the handicapped. Section
110(9) deals with performances of dramatic materials for the handicapped.

60. See infra text accompanying notes 65-66.
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sible purposes to which funds may be distributed; and the other
interpreting these three listed categories as examples of the types
of groups who may exclusively receive all remaining funds, as contrasted with "private financial gain." In examining the relevant
section of the 1909 Act 61 which granted the right "[t]o perform the
copyrighted work publicly for profit," one could presume that the
intent was to prevent a funnelling of the profits to a commercial or
profitmaking entity under the guise of a non-profit group, and not
to limit more stringently the types of groups which could avail
themselves of the provisions of section 110(4). This same conclusion can be reached by an examination of the legislative report s
wherein is found the example of a "[military] service band" as an
example of a permissible organization under the purview of the
act, since a service band cannot be strictly categorized as having an
educational, charitable, or religious purpose.
Although a group may be non-profit, the situations in which
such a group performs could arguably remove such concerts from
the protections offered under section 110(4). An example of this
type of situation is where the group is hired to perform as entertainment in a "quasi-profit" setting," such as a corporation
Christmas dinner where both the corporation and the restaurant
directly benefit financially from the performance." This problem
can be more fully understood by briefly examining licensing procedure in the profit-making area.
61. Act of Mar. 4, 1909, Pub. L. No. 60-349, 35 Stat. § 1(e).
62. H. REP., supra note 5, at 85.
63. Herbert v. Shanley, 242 U.S. 591, 594-95 (1917). Mr. Justice Holmes
stated:
If the rights under a copyright are infringed only by a performance where
money is taken at the door they are very imperfectly protected. Performances not different in kind from the defendant's could be given that
might compete with and even destroy the success of the monopoly that
the law intends the plaintiff to have. It is enough to say that there is no
need to construe the statute so narrowly. The defendant's performances
are not eleemosynary. They are of a total for which the public pays, the
fact that the price of the whole is attributed to a particular item which
those present are expected to order is not important. It is true that music
is not the sole object but neither is the food, which could probably be got
cheaper elsewhere .... If the music did not pay, it would be given up. If

it pays it pays out of the public's pocket. Whether it pays or not, the
purpose of employing it is profit and that is enough.
64. See Buck v. Hillagrove Country Club, 17 F. Supp. 643 (D.R.I. 1937) where
the court held that performances at a country club constituted public performances for profit. See also Buck v. Jewell-LaSalle Realty, 283 U.S. 191 (1931).
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Owing to the extensive performance of musical works generally, it is impossible for a composer to police effectively his performing rights on an individual basis.68 The need for an organization to collectively enforce these performance rights became
evident after the passage of the 1909 Copyright Act." Since that
time, three organizations, the American Society of Composers, Authors, and Publishers (ASCAP); Broadcast Music, Incorporated
(BMI); and the Society of European Author and Composers Incorporated (SESAC) have been established to enforce the rights of
copyright owners. All three societies operate in the same manner.
The composer of a copyrighted nondramatic musical work will assign his performance rights to one of the above organizations and,
upon assigning those rights, becomes a member of the society. The
society then sells licenses to radio and television stations, clubs
and auditoriums which permit the licensee to perform or allow performance of the compositions of the licensing society. These licenses may be either a "blanket" license which allows use of any
and all of the licensor's listed repertoire for a flat yearly fee, or a
"per-program license" in which the licensee is charged a specified
fee according to the compositions used. The costs of these licenses
is based on a percentage of the income realized by the licensee. 7
Since there is at least an "indirect commercial advantage""
involved with a function such as the Christmas dinner, the performing group should inquire as to whether or not the establishment at which the function is being held has a licensing agreement
with at least one of the performance societies. If this is not the
case, the performing group, its director, the host facility and the
sponsoring organization could technically be liable for infringement. 69
65. NiMMER, supra note 13, at § 8.19.
66. Act of Mar. 4, 1909, Pub. L. No. 60-349, 35 Stat. See also Comment,
Copyrighted Musical Compositions: "Public PerformanceFor Profit" as affected
by the 1976 Act, 28 DRAKE L. REv. 146 (1978).
67. Comment, supra note 66, at 150.
68. See supra notes 63-64.
69. Ted Browne Music Co. v. Fowler, 290 F. 751 (2d Cir. 1923). Performing
rights organizations will normally choose the proprietor of the establishment as a
defendant rather than the musicians for several reasons. Musicians will rarely
stay in one location long enough to oblige the plaintiff with the opportunity for
service of process; and should they eventually be found, problems of venue and
possibly jurisdiction could abound. Also the "deep pockets" of the owner make for
a more appropriate target, particularly where the licensing organizations wish to
sell their licenses to such establishments. See generally Epstein, The Rights of
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Other practices which could destroy the exemption granted in
section 110 would be the hiring of a lead chair player to "shore up"
a weak section of a band or orchestra, or the hiring of a guest performer, guest conductor or a Master of Ceremonies. The prohibition against paying any "performers, promoters, or organizers" is
set in reference to payment "for the performance," allowing salaries to be paid, for example, to a director or production manager.7
The payment to a single person "for the performance" would presumably be enough to remove the performance from the coverage
of section 110(4) .7 However, technicians, soundmen, ushers and
publicists may be paid since their work is in connection with and
not part of the performance. 7 2 Extending this reasoning, an argument can be made for allowing payment to some performers to
cover their expenses incurred for transportation, meals and lodging
since these expenses were incurred in connection with the performance and not as payment for it.7s Similarly, if an individual
has more than a nominal ongoing involvement with the organization, the courts may allow payment so long as the "duties" do not
constitute a sham intended to circumvent the compensation
prohibition. 4
One final question is raised by the section 110(4)(B)(i) and (ii)
requirements that the copyright owner contact the performers who
intend to make use of his work, in order to give them notice that
he wishes to prohibit them from using his composition in an upcoming performance. This section is mysteriously silent as to how
the copyright owner himself is to receive notice of the performers'
intent to use his composition. Professor Nimmer argues that the
courts may imply a responsibility on the part of the user to notify
the copyright owner of his intended use.75 However, it can be argued that Congress did not intend to harness all non-commercial
users of protected materials with the responsibility of contracting
Performers in the New Copyright Act and Beyond, 30 FED. Comm. L.J. 149

(1978).

70.

NiMMER, supra note 13, at § 8.15[E][4]; 17 U.S.C. § 110(4)(A).
71. NIMMER, supra note 13, at § 8.15[E][4].
72. Id.

73. 17 U.S.C. § 110(4)(B). In the case of a "Master of Ceremonies" the question can be raised as to whether he is actually a performer or is rather part of the
expenses of the performance. As practical matter, "name" people such as radio
personalities are often employed for their ability to draw an audience. As such
they are "performing" on the stage, though not performing the music.
74. NIMMmi, supra note 13, at § 8.15[E][4].
75. NIMMER, supra note 13, at § 8.18[E][5](b].
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each and every copyright owner for every work to be performed in
every concert. Since the statute76 does not specify on what grounds
the copyright owner may object to use of his work, only requiring
Oda reason," 7 it is not difficult to imagine a scenario where,
if notices were required, objections would be lodged against all such
performances. The net result would be emasculation of the free use
provisions of section 110(4)(b). 8 It appears that the intent of the
statute is to balance the interest of the public in some free use of
copyrighted materials against the interest of the copyright owner
in being paid for use of his creations. This allows the owner to
locate and prohibit use of his work for causes he deems repugnant,
but places the burden on him to do so.
RECORDINGS

Recordings 7 -- or in the language of the statute, phonorecords"' 0 or "sound recordings" 8 1-of a group's performances
can serve several purposes for a muscial organization: as a rehearsal and evaluation tool, for archieval purposes, and as a fundraising vehicle. The first two purposes are governed by the "Guidelines for Educational Uses of Music,""' adopted by the House Re76. 17 U.S.C. § 110(4)(B)(iii).
77. Id. In the promulgating regulations (37 C.F.R. § 201.13(c) (iv)(1977)), the

wording is "[a] concise statement of the reasons for the objection."

78. See also Hartnick, Performancesat Schools and Colleges Under the 1976
Copyright Act, 8 SETON HALL L. Rav. 667 (1978).

79. The word recordings in this section will be taken to mean sound record-

ings rather than video recordings, a discussion of which is beyond the scope of

this Comment.

80. 17 U.S.C. § 101 defines phonorecords as
material objects in which sound, other than those accompanying a motion picture or other audiovisual work, are fixed by any method now

known or later developed, and from which the sounds can be perceived,
reproduced, or otherwise communicated, either directly or with the aid of
a machine or device. The term 'phonorecords' includes the material object in which the sounds are first fixed. (emphasis added).
81. 17 U.S.C. § 101 defines sound recordings as "works that result from the

fixation of a series of musical, spoken, or other sounds, but not including the

sounds accompanying a motion picture or other audiovisual work, regardless of
the nature of the material objects, such as disks, tapes, or other phonorecords, in
which they are embodied." (emphasis added).

82. Although directed specifically at educational institutions, the provisions
"should not obscure [their] application in other areas. It must be emphasized
again that the same general standards of fair use are applicable to all kinds of
uses of copyrighted material, although the relative weight to be given them will
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ports to section 107 of the Copyright Act. Section A(4) of the
Guidelines allows a single recording of a performance to be made
for evaluation or rehearsal purposes which may be retained by the
"educational institution or individual teacher." 4 So long as the
single copy remains in the possession of the group or the director,
copyright problems should not exist. However, the temptations are
often great to duplicate this tape for members of the organization.
It is arguable that such tape duplication does not fall under the
protections of fair use, and is subject to the provisions of section
115 dealing with the compulsory licensing of phonorecordings.
Section 115 deals with the procedure and payment involved in
the recording of copyrighted materials. The person or organization
who wishes to make use of such material must serve notice of such
intended use on either the copyright owner or the Copyright Office"8 within thirty days of making the recording and prior to distribution. The user is required to make monthly accountings of the
sales of the recordings 6 and must pay the copyright owner two and
three-fourths cents per copyrighted selection or one-half cent per
minute, whichever is larger, on each recording sold. 7 Along with
the right to record is granted a right to make an arrangement of
the work "necessary to conform it to the style

. . .

of the perform-

ance involved" so long as it does "not change the basic melody or
fundamental character of the work."88 An important aspect of this
section is that it applies only to music which has been previously
recorded and distributed under the authority of the copyright owner.89 Therefore, if a work performed by a group has not previously
been recorded, the group will be precluded from availaing itself of
the provisions of this section and must obtain permission from the
copyright owner prior to making a recording of the work.90
differ from case to case." H. REP., supra note 5, at 71.
83. Id.

84. Id.

85. 17 U.S.C. § 115(b)(1) provides in part that "[i]f the registration or other

public records of the Copyright Office do not identify the copyright owner and
include an address at which notice can be served, it shall be sufficient to file the

notice of intention in the Copyright Office."
86. Id. § 115(c)(3).
87. Id. § 115(c)(2).
88. Id. § 115(a)(2).
89. Id. § 115(a)(1); see also Rosenlund, Compulsory Licensing of Musical
Compositions for Phonorecords under the Copy-Right Act of 1976, 30 HASTINGS
L.J. 683 (1979).
90. As a practical matter the director should not rely on the fact that the
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As discussed in the section covering repertoire, section
115(a)(2) raises some interesting possibilities concerning arranging
rights. If an organization avails itself of the provisions of section
115 and arranges and records the copyrighted material, may it
then utilize this same arrangement in public performances? There
are no reported cases dealing with this problem nor is there any
legislative history on point. The statute neither specifically limits
the use of the arrangement to the recording, nor mentions any
grant of right or limitation of the preparation of the arrangement
in written form. A right to arrange without the right to duplicate
the arrangement in written form for distribution to the performers
of the recording would be useless. It can be argued that with a
section 110(4)(B) right to perform, a non-profit group should be
allowed to utilize a legally sanctioned arrangement prepared under
rights granted in section 114(a)(2) because none of the author's
secton 106 rights have been infringed. Alternately, it could be argued that recordings made of a public concert or, conversely, a
public concert presented for the purpose of producing a live recording, would allow use of such arrangements. To hold otherwise
would preclude the right granted in section 115(a)(2) in a live recording situation. Often a group's recording of a given work has
achieved significant recognition due in part to the arrangement
utilized in the recording. Should this group then be precluded from
using this same arrangement on a subsequent concert tour without
the permission of the original copyright owner? 91 Logic and equity
would seem to indicate the negative."
INFRINGEMENT PENALTIES
Section 501 of the Copyright Act provides penalties for violations of the provisions of the Act. Copyright owner's remedies can
song was recorded by another school or community group, since the statute requires that the first recording be made and distributed "under the authority of

the copyright owner." 17 U.S.C. § 115(a)(1).

91. It should be noted that the provisions of § 115(a)(2) preclude protections
for the arrangement as a derivative work without the express consent of the copyright owner.
92. If this viewpoint were adopted, it can be recognized that "abuses" could
develop; i.e., recording a given arrangement, making 10 cassette copies, and filing
the § 115 notice with a check for 23.4 cents per arrangement. But perhaps such
activity is not really an "abuse," since if a group wished to make a limited recording of 100 records, the royalities in this case would amount only to $2.34 per composition used.
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include injunctions,"8 the impoundment of infringing articles,'
damages both actual and statutory, 95 and in some cases, attorney's
fees.' 6 In cases of willful infringement for commercial advantage,
criminal sanctions are also prescribed. 7 It should be noted that all
parties involved in infringing activities can be held liable.'6 Also, it
is important to note that there is no need to prove an intent to
infringe to establish civil liability.9 It would appear that not only
the director and the organization, but also all members of the organization could be held liable if they participated in the illegal
concert, sang on the illegal recording, or performed an illegal
arrangement.
The damages which are potentially the most costly to the nonprofit group are the statutory damages which the plaintiff may
elect in lieu of actual damages or plaintiff's profits. 100 These can
range from a minimum of $250 to maximum of $10,000 "as the
court sees fit."' 0' If willful infringement is proven, the court may
increase the award of statutory damages up to the sum of
$50,000.102 Criminal fines may be assessed up to a maximum of
$10,000, and the infringer may be sentenced to not more than one
year in prison. 03 Aside from the basic moral issues involved in taking something belonging to another, the sanctions should be sufficient to cause the prudent director to scrutinize carefully his activities should he question their legality.
CONCLUSION

Non-profit musical performing societies enjoy certain exemptions from the provisions of the copyright law. Since the legislation
was enacted so recently, many areas of the law remain unexplored
and judicially untested. One untested area is the extent to which
qualifying organizations may adapt and arrange copyrighted music
93. 17 U.S.C. § 502.
94. Id. § 503.

95. Id. § 504.
96. Id. § 505.

97. Id. § 506.
98. Ted Browne Music Co. v. Fowler, 290 F. 751, 754 (2d Cir. 1923)..
99. Metro Assoc. Serv. v. Webster Graphics, Inc., 117 F. Supp. 224 (N.D.
Iowa 1953).

100. 17 U.S.C. § 504(c)(1).
101. Id.
102. Id. § 504(c)(2).

103. Id. § 506(a).
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to fit their particular needs. A minimal right of adaptation should
be conferred along with the right to perform because a musical
performance is an inherently interactive collaboration between the
author of the copyrighted work and the performer who transforms
the author's musical abstraction into reality. This transformation
involves the inevitable interjection of the performer's individual
taste, style and interpretation, making every performance a true
adaptation of the composer's original work. 104
The fair use provisions of the Copyright Act provide additional support for a minimal right of adaptation, especially when
an organization qualifies for free use of copyrighted music and appropriate music is either unavailable or unusable by the organization. Congress, through the compulsory recording licensing provision, has specifically granted a right of adaptation to purchasers of
recording rights. Recording and performance are similar in that arrangements are required in both circumstances. Thus, by analogy,
a right of adaptation should be conferred in the performance context. In both circumstances, the right to copy these new arrangements must be implied in order to effectuate the right to perform
or record.
In order to avoid paying performance royalties, the Copyright
Act requires that any profits derived from performance be used for
charitable, religious or educational purposes. As a practical matter,
the purposes of many non-profit musical organizations do not fit
neatly into one of these categories but have analogous purposes.
Therefore, such organizations should not be prohibited from keeping the proceeds of their concerts, since the primary intent of the
statute is to prohibit private profit-making entities from benefiting
from free use of copyrighted music under the guise of a non-profit
venture. Also, there should be no duty on the part of the performing organization to apprise the copyright owner of its intended free
use of his compositions. The statute provides that the copyright
owner may prevent such use of his compositions, but it should be
his responsibility to locate the uses of his material that he deems
objectionable. A contrary reading of the statute's intent would seriously harm, if not destroy, the free use provisions and would impair the fine balance struck by Congress between the public's right
104. See also Comment, supra note 19, at 778.

470
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to some free use of copyrighted materials and the composer's right
to remuneration for his efforts.
RICHARD J. SIEGEL

